Private and Confidential. [ Adopted by the Council, on 
e ; Friday, 29th March, 1935.] 


Che Law Society. 


MINISTERIAL RULES AND ORDERS. 


REPORT OF THE PARLIAMENTARY 
COMMITTEE. 


On the 22nd February, 1935, the Council referred to the 
Parliamentary Committee for consideration and report the 
following resolutions passed by the Associated Provincial Law 
Societies at their meeting held on the 8th February :-— 


“That this Association views with concern the tendency 
of Parliament to create laws by means of Ministerial Rules 
and Orders made under powers given by Act of Parliament 
and is of opinion :— 

(a) that in future powers of making such Orders should 
be delegated by Parliament with the greatest caution ; 

(b) that wherever possible the desired legislation should 
be incorporated in the Acts themselves ; and 

(c) that in no case should a Minister of the Crown be 
able to exercise judicial powers relative to any 
Orders made or sanctioned by him.” 


Oo. power conferred on Ministers by Parliament 
is exercised. The expression ° regulation’ should 
he used to describe the instrument by which the 
power to make substantive law is exercised, and 
the expression ‘rule’ to describe the instrument 
by which the power to make law about procedure is 
exercised. The expression ‘order’ should be used 
to describe the inatrument of the exercise of (a) execu- 
tive power, (b) the power to take judicial and quasi- 
judicial decisions. 
I{. The precise limita of the law-making power ee 
which Parliament intends to confer on a Minister detined. 
" should always be expressly detined in clear language 
by the statute which confers it: when diseretion is 
conferred, its limits should be defined with equal 
clearness. 

U1. The use of the so-called © Henry VILL Clause, “Henry Vir 
conferring power on a Minister to modify the PrO- be exceptional. 
visions of Acts of Parliament (hitherto limited to 
such amendments as may appear to him to be necessary 
for the purpose of bringing the statute into Operation ) 
should be abandoned in all but the most exceptional 
cases, and should not be permitted by Parliament 
except upon special grounds stated in the Ministerial 
Memorandum attached to the Bill (see Recommendation 
No. XIT1). 


IV. The * Henry VIII clause * should krish glee 


(4) never be used except for the sole purpose 
of bringing an Act into operation ; 


(b) be subject to a time limit of one year from 
the passing of the Act. 


V. The use of clauses designed to exclude the fee ionic: 
jurisdiction of the Courts to enquire into the legality of the Courts 
of a regulation or order should be abandoned in all vnc 
but the most exceptional cases, and should not , 
be permitted by Parliament except upon special 

grounds stated in the Ministerial Memorandum attached 

to the Bill (see Recommendation No. AAT}. 


Vi. Whenever Parliament determines that it ig Limits on such 
heeessary tO take the exceptional course mentioned See 


RECOMMENDATIONS OF THE DONOUGHMOR® 
COMMITTEE. 


In 1929 the Lord Chancellor, after consultation 
with the Prime Minister, appointed a Committee, of 
which Lord Donoughmore was the Chairman, to consider 
the powers exercised by or under the direction of (or by 
persons or bodies appointed specially by) Ministers of 
the Crown by way of (A) delegated legislation an a 
(B) judicial or quasi-judicial decision, and to report 
what safeguards are desirable or necessary to secure the 
constitutional principles of the sovereignty of Parliament 
and the supremacy of the Law. On the retirement of 
Lord Donoughmore his place was taken by Sir Leslie 
Scott, K.C. 


In 1932 the Committee completed their Report 
[Cmd. 4060] which was presented in April of that year 
and deals with the subject in two separate parts: 
(a) delegated legislation, (b) judicial or quasi-judicial 
decision. 

Criticism was directed chiefly to three main points :— 

(a) Statutory powers conferred on Ministers to 
make regulations rules or orders which when 
made might be held to have been placed 
outside the purview of the Courts by virtue 
of a provision in the enabling Act supposed to 
have that effect. 

(b) Statutory powers so conferred to amend existing 
Acts of Parliament or even the enabling Act 
itself in order ‘‘ to remove difficulties ’’ or to 
bring the provisions of the Act into operation. 

(c) Statutory powers of judicial or quasi-judicial 
decision against which there is no appeal. 


DELEGATED LEGISLATION. 


The Tecommendations of the Donoughmore Com- 
inittee in regard to delegated legislation are as follows :— 


Simplification of a The 


nomenclature, expressions ‘regulation’ ‘rule’ and 


. should hot be used indiscriminately in 
statutes to describe the instruments by which law 
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© raking power conferred on Ministers by Parliament 
is exercised. The expression * regulation’ should 
be used to describe the instrument by which the 
power to make substantive law is exercised, and 
the expression ‘rule’ to describe the instrument 
by which the power to make law about procedure is 
exercised. The expression ‘order’ should be used 
to describe the instrument of the exercise of (a) execu- 
tive power, (b) the power to take judicial and quasi- 
judicial decisions. 

Il. The precise limits of the law-making power fowusye"" 
which Parliament intends to confer on a Minister defined. 
should always be expressly defined in clear language 
by the statute which confers it: when discretion 1s 
conferred, its limits should be defined with equal 
clearness. 


III. The use of the so-called ‘ Henry VIII Clause,’ (Heary YU. 
conferring power on a Minister to modify the pro- be exceptional. 
visions of Acts of Parliament (hitherto limited to 
such amendments as may appear to him to be necessary 
for the purpose of bringing the statute into operation) 
should be abandoned in all but the most exceptional 
cases, and should not be permitted by Parliament 
except upon special grounds stated in the Ministerial 


Memorandum attached to the Bill (see Recommendation 
No. XIII). 


IV. The ‘ Henry VIII clause ’ should aoelly ene 


clause if used. 


(4) never be used except for the sole purpose 
of bringing an Act into operation ; 


(b) be subject to a time limit of one year from 
the passing of the Act. 


_ Y. The use of clauses designed to exclude the &xelusion of 
Jurisdiction of the Courts to enquire into the legality ot the Courts 
of a regulation or order should be abandoned in all Youve be.y. 
but the most exceptional cases, and should not 

be permitted by Parliament except upon special 

grounds stated in the Ministerial Memorandum attached 

to the Bill (see Recommendation No. XIII). 


VI. Whenever Parliament determines that it is ponte on such 
necessary to take the exceptional course mentioned ““"": 


4 

ation and to confer on a Minister 
regulation whose validity js 
in the Courts— 


last recommend: 
9 make 4 
to challenge 


Parliament should state plainly in the statute 
" vat this js its intention : 
wiod of challenge of at least three months 
(b) A Ps  praferabl y six mouths should be allowed. 
pret from emergency legislation, we doubt 
if there are any Cases where it would be right 
to forbid challenge absolutely. 


in the 
the power t 
not to be open 


immunity from challenge jg 


TT. Except where 
VII. Hxeep should not be anything 


intentionally conferred, there 


The right and 
duty ot the 


“ in the language of the statute even to suggest a doubt 
as to the right and duty of the Courts of Law to 
decide in any particular case whether the Minister 

acted within the limits of his power. 


has 
oo VIII. The Rules Publication Act, 1893, should be 
new AUles : - scales: 
Publication amended in the following respects :— 
Act. 
(a) The anomalous exceptions to Section 1 (in 


regard to antecedent publicity) should be 
removed, so that the section will apply to 
every exercise of a law-making power con- 
ferred by Parliament of so substantial a 
character that Parliament has required the 
rule or regulation to be laid before it, whoever 
may be the rule-making authority concerned 
and whether the rule or regulation comes 
into operation before being laid, or not: 


(b) A rule-making authority making provisional 
regulations or rules should at the same time 
initiate the normal procedure under Section 1, 
and the provisional regulations or rules 
should not remain in force for more than some 
specified time after the expiration of the 
period reasonably required for applying the 
procedure under Section 1: 

(c) Section 3 (in regard to official registration 
and publication) should apply to provisional 
regulations and rules : 


(d) Publication—possibly in the GAzETTE—should 
be a condition precedent to the coming into 


~ 


» 
» 
operation of a regulation, although in the 
case of a regulation which has been published 
in draft in compliance with Section 1 and is 
ultimately made substantially in the form in 
which it has been published, a public notifica- 
tion of the making might be substituted for 
publication of the text: 

(ce) The Documentary Evidence Acts, 1868-1895, 

should be applied to all officially registered 

statutory rules and orders so that any of 

these documents would then automatically 

prove itself in a Court of Law. 
IX. Except in a very special case no future statute bc 
should provide for the exclusion of regulations made of new Act. 
thereunder from the ambit of the new Rules Publica- 
tion Act, which we propose, or from any of its 
provisions. 

X. The system of the Department consulting Consultation 
particular interests specially affected by a proposed With those 
exercise of law-making power should be extended so as 
to ensure that such consultation takes place whenever 
practicable. 


XI. The Departmental practice of appending to a Explanation of 
regulation or a rule in certain cases a note explaining ilar: 
the changes made thereby in the law, etc., should be 
extended. 


XII. Except when Parliament expressly requires an Standardisation 
affirmative resolution, there should be uniform pro- oo. 
cedure in regard to all regulations required to be laid before 
before Parliament, namely that they should be open ie 
to annulment—not modification—by resolution of 
; either House within 28 days on which the House has 
sat, such annulment to be without prejudice to the 
validity of any action already taken under the regula- 
tion which is annulled. The resolution itself should 
ipso facto annul. 


XIII. Standing Orders of both Houses Should Explanatory 
require that every Bill presented by a Minister which Venger — 
proposes to confer law-making power on that or any Bills. 
other Minister should be accompanied by a Memo- 


randum drawing attention to the power, explaining 


Proposed 
Standing 
Committee of 
each House : 
suggestions for 
procedure. 


A (Bills). 
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hy it is needed and how it would be exercised if it 
why +. j “rs i © 
were conferred, and stating what sateguards there 


would be against its abuse. 


We should like to sve this procedure applied also to 
sented by private Members, but we eX prose 


Bills pre ; ila 

no opinion on the question whether that course jg 

practicable, and merely submit the point for con. 
House. 


sideration of each 


XIV. Standing Orders of both Houses  shoulq 
require that a small Standing Committee should be 
set up in each House of Parhament at the beginning of 
each Session for the purpose of— 

(a) considering and reporting on every Bij] 
containing a proposal to confer law-making 
power on a Minister : 


(b) considering and reporting on every regulation 
and rule made in the exercise of delegated 
legislative power, and laid before the House 
in pursuance of statutory requirement. 


(4) The procedure in the case of a Bill might be as 
follows :— 

Every Bill containing any such proposal would 
stand referred to the Committee as soon as read a 
first time. The Committee would consider the 
proposal as soon as possible and would, as soon as 
it had completed its consideration of the Bill, report 
to the House. It should be the duty of the Com- 
mittee to consider the form only and not the merits 
of the Bill and it would report upon its form and 
whether it was wholly normal or in any respect 
exceptional and in particular— 


(1) whether the precise limits of the power were 
clearly defined : 


(2) whether any power to legislate on any matter 
of principle or to impose a tax was involved 
in the proposal : 


(3) whether any power to modify the provisions 
of the Bill itself or any existing Statute was 
Involved in the proposal : 
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(4) whether there was any express proposal to 
confer immunity from challenge on any 
regulation which might be made in exercise 
of the power and, if so, whether a period of 
challengeability was proposed and, if so, how 
long a period : 

(5) whether, if there was no such express proposal, 
there appeared to be any doubt that any such 
regulation or rule would be open to challenge 
in the Courts on the ground that it was ultra 
vires : 

(6) whether the proposals in fact contained in 
the Bill were consistent with and sufficiently 
explained by the Memorandum of the 
Minister attached to the Bill: 


(7) whether there appeared to be anything 
otherwise exceptional about the proposal. 


The Report of the Committee would be printed 
under Standing Orders. Subject to what we say 
below, it would not. without a suspension of 
Standing Orders. be in order to move the second 
reading of the Bill, or at any rate to open the 
Committee stage, until the space of say seven clear 
days after the Report of the Committee had been 
printed and circulated to the House. The kind of 
procedure we have in mind under revised Standing 
Orders is that the reception of the Report of the 
Standing Committee should be a condition precedent 
to further progress of the Bill, subject always to a 
power in the Lord Chancellor in the Lords and 
Mr. Speaker in the Commons to dispense with the 
condition, This would be necessary in public 
or other emergency, and also perhaps for private 
Members’ Bills before the first two or three private 
Members’ days in a Session on account of the 
shortness of time available for preparation. We 
fully recognise the need of elasticity ; we hesitate 
to offer opinions on details of Standing Order 
procedure, and believe that it will suffice if we 
indicate the trend of our thought. 

(B) The procedure for a regulation or rule might be B (Regulations), 
as follows :— 

Every regulation or rule made by a Minister in 
the exercise of delegated law-making power, and 


“ 


; fare the House in pursuance of Statutory 
Jaid before vould stand referred to the Committed 
on duty of the Committee to consider 
rule forthwith, and to report to the 
teen clear days of the day on Which, 


le was laid. 


requirem 
It would be the 
the regulation oT 
House within foul 
the regulation oF ru 


The Committee would not report on the merits 
. the regulation 0! rule but would report :— 
( ] aad a 

(1) whether any matter of principle was involved ; 

2) whether the regulation er rule imposed a tax : 
whether the regulation or rule was (a) per- 
manently challengeable:; or (b) never 
challengeable, i.¢., unchallengeable from the 

commencement ; or (c) challengeable for a 

specified period of time and thereafter; 

unchallengeable and, if so, what was the 
specified period : 

(4) whether it consisted wholly or partly of 
consolidation : 

(5) whether there was any special feature of the 
regulation or rule meriting the attention 
of the House : 

(6) whether there were any circumstances con- 
nected with the making of the regulation 
or rule meriting such attention : 


~ 


(7) whether the regulation or rule should be 
starred, on the grounds that it was exceptional 
and subjected to the procedure described 


below. 


The report of the Committee would be laid on the 
Table of the House as soon as it had been printed. 


AS soon as the Report had been tabled, the 
regulation or rule would be brought before the House 
in the Orders of the Day and taken immediately 
after Questions under a limit of time analogous 
to the present ten minutes rule. In the case of a 
starred regulation or rule not requiring an affirmative 
resolution of the House any Member would have the 
right to move a resolution for annulment without 


@ " 

eae _ the case of an unstarred regulation or 
rule (not requiring an affirmative resolution of the 
House) any Mernber would have the right to shen 
notice of @ resolution for annulment to be moved 
hasnt after Questions that day week or 
immediately before the motion f vy. x 

: mn for the adjour 

for the jJournment 


Fano . 
vecess, whichever should be the seoner 


For the purpose of enabling it to dis ies ea 
functions, we suggest that the Re a, aR 
have at its disposal certain Clerks of the. 
to act aS a. permanent staff 
consent of the 


House 
and, subject to the 
Lord Chairman and the Speaker 
respectively, should be entitled to the assistance in 
consultative Capacity of Counsel to the Lord 
Chairman of Committees, or Counsel to the Speaker 
as the case may be. The Clerks assigned to this 
special duty would be free for their ordinary work 
when not required by the Committee. 


a 


Our detailed recommendations for the procedure 
of the Committees are intended only as an indication 
of the purpose we have in mind: as we said in 
Recommendation XIII we do not wish to be read as 
making positive and detailed recommendations on 
matters which will have to be regulated under 
Standing Orders. 


XV. The drafting of delegated legislation is an Dratting of 
art requiring specialised knowledge, experience and. iegisiation. 
skill of the kind possessed by the office of Parlia- 
mentary Counsel. The whole subject of ensuring 
a high standard in the drafting, whether by gradually 
increasing the statt of that office or otherwise, should 
be taken into consideration by the Departments 
concerned and the Treasury with a view to a Cabinet 
decision. 


General Note upon the above Recommendations. 


XVI. We interpret our terms of reference as including 
the powers of delegated legislation exercised by such 
bodies as the Electricity Commissioners, who are 
appointed by the Minister of Transport with the 
concurrence of the Board of Trade, and carry their 
powers into effect under the Minister’s direction. 


lL 


involved in the quasi-judicial decision, Parliame 
should consider the desirability of dividing the decision 
and entrusting the judicial functions to a Ministerial 
Tribunal whose adjudication would be binding on 
the Minister when in his discretion he completes the 
quasi-judicial decision by administrative action, 


nt 


1V. Before the decision is given, whether it he 
judicial or quasi-judicial, each of the parties to a 
dispute should be given the opportunity of Stating 
his case (not necessarily orally) and also of knowing 
the ease which he has to meet and of answering it 
if he can. 


Vv. very Minister exercising a judicial or quasi- 
judicial function and every Ministerial Tribunal 
exercising a judicial function should give the decision 
in the form of a reasoned document. 


This document should be available to the parties. 
Where the decision is purely judicial, it should take 
the form of a judgment; but where it is quasi- 
judicial, the specimen letters conveying decisions 
of the Minister of Health seem to us to be suitable 
for their purpose and as a precedent they might be 
generally used. 


The practice of the Ministry of Health in publishing 
epitomes of leading cases for public guidance should 
be generally adopted. 


V1. In any case in which a statutory public inquiry 
is held in connection with the exercise of judicial or 
quasi-judicial functions by Ministers, the report made 
by the person holding the inquiry should be published ; 
and only the most exceptional circumstances and the 
strongest reasons of public policy should be held to 
Justify a departure from this rule. 


VIl.—(a) The jurisdiction of the High Court of 
Justice to compel Ministers and Ministerial Tribunals 
to keep within their powers and to ‘ hear and determine 
according to law,’ i.e., to exercise their judicial and 
quasi-judicial powers in good faith and uninfluenced 
by extraneous and irrelevant considerations and 
fairly and not. arbitrarily, should be vigilantly 
Maintained. | 


The rights of 
the parties, 


Reasoned 
decisions to he 
civen, 


Publication 
ox Inspector's 
Reports. 


supervisory _ 
jurisdiction ut 
the High 
Court. 
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To all administrative authorities of the kind we regard 
our recommendations as generally applicable.” 


JUDICIAL AND QUASI-JUDICIAL DECISIONS. 


The Donoughmore’s Committee's recommendations 
in regard to judicial and quasi-judicial decisions are 
as follows :— 


eee “IT. Judicial. as distinct from quasi-judicial, 
norinally for functions should normally be entrusted to the 
Conese OF LaF. ordinary Courts of Law. and their assignment by 
Parliament to a Minister or Ministerial Tribunal 
should be regarded as exceptional and requiring 
justification in each case. 
an ie a I]. Where Parliament considers it necessary to 
necessary, depart from the normal course, it should entrust the 
Ls in a judicial functions involved in the legislation to a 
preferable, Ministerial Tribunal rather than to the Minister 
personally. The appointment of such a tribunal may 
be left to the Minister, but the tribunal should be 
independent of him in the exercise of their funetions. 
In regard to the more important jurisdictions so set 
up, the Lord Chancellor should be consulted before 
appointments are made. 

Assignment to a Ministerial Tribunal rather than 
to the Minister would clearly be right in any case 
where it appears likely that the Minister (in which word 
we include any officer of the Department acting under 
his orders) would be likely to be precluded from acting 
as a judge by the kind of Departmental ‘ interest ’ 
described in paragraph 3 [paragraph 3 refers to the 
principles of natural justice). 

Judicial functions should not be entrusted to the 
Minister personally unless there is some very special 
and exceptional reason for that course, and even 
in that event not where there is ‘ interest ’ of the kind 
last mentioned. 

pierre III. Quasi-judicial decisions fall naturally to 
naturally ler Ministers themselves and not to Courts of Law or 
subject to Ministerial Tribunals. But in any exceptional case 
si ea eaet in which it appears probable that a Minister may be 


disqualified by an ‘ interest ’ of the kind last mentioned 
from discharging impartially the judicial functions 


Appeal on 
questions of 
Jaw. 


Simplifications 
of Jegal 
procedure. 


Appeals on 
issues of fact. 
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The existing procedure tor invoking this juris- 
satisfactory and should be replaced by 
modern. more simple, and legs 


(0) 
diction is not 
procedure more 
expensive. 

VIII. (a) Any party agerieved by the judicial 
decision of a Minister or Ministerial Tribunal should 
have an absolute right to appeal to the High Court 
of Justice on any question of law ; 

(b) A uniform and simple procedure should be 
established for all such appeals. 


IX. As a matter of procedure the legal distinction 
between an excess of jurisdiction for which certiorari 
is to-day the proper proceeding and an error of law 
for which an appeal is appropriate is unimportant for 
the purpose we have in view: the new form of 
procedure might well apply to both, and both might 
where convenient be included in the same proceeding. 
For simplicity we speak of both as an appeal. ; 


Such a procedure should especially provide :— 


(1) that the time within which an appeal may be 
brought should be strictly limited : 


(2) that the appeal should be determined in a 
summary Manner : 


(3) that the appeal should be heard by a single 
judge ; and 


(4) that his decision should, as a general rule, be 
final. 


X. There should, as a general rule. be no appeal 
'o any Court of Law from the decision of a Minister 
or a Ministerial Tribunal on any issue of fact. 


Parliament may, however, think in certain types 
oF legislation (as it did in regard to War Pensions) 
that there are likely to be exceptional cases, where 
a appeals on facts should be allowed. In those 
Mer re ae should be to an Appeal Tribunal 
of three na me Lord Chancellor and consisting 
or miltolien ae a of whom one should be a barrister 
who gs] ‘ not less than seven years standing, 

should be Chairman. 
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$ The procedure ought to be expeditio 

. > 10US A 7 
py suitable rules of procedure to be re lag 
Lord Chancellor or the Rule Committee, Fay 


XI. A system of administrative Law and Ailtviitiisinn. dtsinieesten 
Law and the — 


tive judges (ie., analogous to the 
should not be established ; but we ian Proceedings 
opinion that, unless and until the Crown Peoneodtnos Bill. 
Bill or a similar measure is passed into law thes ngs 

still remain a gap in the structure of the Constitutinr 

where the supremacy of the Law does not prevail 

even if all our recommendations are wholly carried 


out.” 


The Parliamentary Committee hold the view that in fact 
there must be some delegation of powers by Parliament. 
Generally they agree with the recommendations contained in 


the Donoughmore Report. 


So far as the Parliamentary Committee are aware little effect 
appears to have been given to the recommendations of the 
Donoughmore Committee but in one respect Parliament has 
gone some way towards adopting one of the Committee’s 


recommendations. 


It is now usual to insert in certain Acts an express provision 
that within a limited time the validity of regulations may be 
challenged in the Courts (see for example Section 11 (3) of the 
Housing Act 1930). This provision was, it is thought, inserted 
in the Act in consequence of the evidence laid before the 
Donoughmore Committee. 


The Committee recommend that a letter be 


written to the Prime Minister and to the Lord 
Chancellor urging that effect be given to the 
Committee. 


recommendations of the Donoughmorc 


 — 
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